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RULE OF NEGATIVE PREGNANT IN PLEAD- 
ING APPLIES ONLY TO AVERMENT OF 
MATERIAL FACTS. 


In this, the very heyday of reform in ju- 
dicial procedure and the getting away from 
the technicalities of the common law, a de- 
cision by the Oregon Supreme Court re- 
versing .trial court, because a conjunctive 
averment in an answer setting up new mat- 
ter in defense was conjunctively denied in 
the reply, comes upon us with something 
of a shock. White v. East Side Mill & 
Lumber Co., 158 Pac. 173; s. c. (on peti- 
tion for rehearing) id. 527. 

The petition in this case claimed that 
plaintiff’s deceased, a traffic policeman, was 
killed by defendant’s auto truck being care- 
lessly and negligently driven against him, 
causing his death. The answer set up by 
way of new matter, contributory negligence 
by deceased, in not keeping a careful watch 
over passing traffic in that he “carelessly 
and negligently turned his back upon de- 
fendant’s auto truck and failed to look out,” 
etc. The reply denied that deceased “care- 
lessly and negligently turned his back,” etc. 
Defendant demurred to the reply as not 
stating facts “sufficient to constitute a de- 
fense to the new matter,” notice being given 
that the reply is “conjunctive in form and 
pregnant with admissions of the allegations 
in the affirmative answer,” etc. This de- 
murrer being overruled, defendant appeal- 
ed from the verdict and upon this point 
alone the cause was reversed and remanded 
upon unanimous opinion. 

The court states that: “It is a rule 
everywhere and under all systems of plead- 
ing that where several material facts are 
alleged conjunctively, the denial must be so 
specific as to indicate the intent of the 
pleader to deny all of such allegations, and 
it is the universal rule that material facts 
alleged conjunctively must be denied dis- 
junctively.” 
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Speaking of this reply, it is said: “It 
denies that he carelessly and negligently 
turned his back on the defendant's auto and 
failed to look out for danger of being struck, 
which is entirely consistent with the theory 
that he might have turned his back to the 
approaching truck, but that the act was not 
done in a careless or negligent manner, or 
that he might have turned his back without 
negligence and yet have failed to look out 
for danger of being struck.” 

In the opinion on motion for rehearing 
it was said: “It is plain, and every lawyer 
is cognizant of the fact, that a denial that a 
person ‘carelessly’ did an act is not a denial 
that he did the act, and a denial that a per- 
son ‘negligently’ failed to look out for his 
safety is not a denial that he actually failed 
to do so, but goes only to the manner in 
which he failed.” 

For the purpose of argument we may 
admit the rule that material facts alleged 
conjunctively must be denied disjunctively, 
but there is a severe limitation in the ap- 
plication of the rule. What, if anything, 
was the “material” fact in this answer that 
was conjunctively alleged? ‘The allegation, 
stripped of adverbs, was deceased’s turning 
his back and failing to look out for danger. 
That is not a material averment, unless by 
so turning and failing to look he subjected 
himself to the fate of being run over. There 
was no sufficient averment in the new mat- 
ter of justification by defendant in running 
down deceased, and when he demurred to 
the alleged conjunctive denial, another rule 
fully as well known cut back to the de- 
fective answer. 

ut is there a conjunctive averment at 
all? Is it not a single averment to say one 
“carelessly and negligently” turned his 
back? These words mean the one thing. 
Thus, in a Kentucky case, the petition al- 
leged that “defendant carelessly and negli- 
gently set fire to its depot,” and flames were 
communicated to plaintiff’s building. De- 
fendant denied that it “carelessly and negli- 
gently set fire,” ete. The court said: 
“Treating the words as synonymous, con- 
sidered as a whole, we think the answer 
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must be taken to be a statement that the 
company in fact set fire to its depot by 
sparks and coals thrown from its locomo- 
lives, but did not do so negligently or care- 
lessly.” Railroad v. Barker, 94 Ky. 71, 21 
S. W. 347. 

Is there a conjunctive averment in the 
statement that deceased “turned his back 
and failed to look out?” What does this 
mean in common understanding? It seems 
to mean that because he turned his back he 
failed to look out. One or the other part of 
the averment may be wholly surplusage or 
merely argumentative. In either event, it 
its not a conjunctive averment of two dis- 
tinct material facts. 

The court cites Bliss on Code Pleading, 
§ 332. But that very section shows that 
liberality of construction of pleadings en- 
joined upon courts, by statute, does not ex- 
cuse a negative pregnant in states where 
it is necessary to make oath to pleadings, be- 
cause “‘no one could be convicted of per- 
jury who should swear to such a denial, as 
it is uncertain what fact he intended to 
deny.” There seems quite a negative preg- 
nant in this excerpt as a supporting author- 
ity. If the pleader does not have to make 
oath, the conjunctive denial might be an 
irregularity. This section also says: “In 
Missouri and Iowa, a negative pregnant is 
treated as an informality only.” 

A familiar illustration of a negative preg- 
nant, according to Mr. Bliss, is shown in 
Young v. Catlett, 6 Duer. 437, in which it 
is said: “A denial that A went to Rome 
and to Egypt and to Jerusalem and returned 
from Jerusalem to New York is not a denial 
that A went to Egypt,” and this is so be- 
cause there were distinct acts averred con- 
junctively. This is not the case when it is 
averred that one “carelessly and negligent- 
ly” does a thing, or that he turned his back 
and failed to notice. The turning of the 
back is argumentative recital preceding the 
averment of a material fact. 

A California case shows a real negative 
pregnant where the gravamen of the 
action was obstructing the windows of a 
witel, Defendant denies that he “entered 





It was said there 
yr 
Chere were 


and closed up” windows. 
was no denial of the closing. 
here distinct acts conjunctively alleged. 
Larney v. Mooney, 51 Cal. 610. 

Take the Oregon cases the court cites. 
One states a conjunctive averment that 
plaintiff was “mentally infirm and not of 
sound mind and so insane as to be wholly 
incapable of attending to business.” Sco- 
vill v. Barney, 4 Ore. 288. It was held 
there was an “aggregated statement of 
facts” in a conjunctive averment. That 
reason would not ‘apply to the averment in 
this case. There is but one material fact 
averred in this pleading—careless and negli- 
gent failure to notice. The other Oregon 
case showed two distinct facts in a replevin 
petition—a wrongful taking and a wrongful 
detention. If there were both, demand was 
unnecessary ; if detention only, demand was 
necessary, as the court states. When con- 
junctively alleged they should have been dis- 
junctively denied. Moser v. Jenkins, 5 Ore. 
447, 


Where there was an averment that de- 
fendant carelessly, negligently and wanton- 
ly ran over plaintiff's mare, a denial in haec 
verbis was said not to be a denial that de- 
fendant occasioned the injury complained 
of. Harden v. Railroad, 4 Neb. 521. Dis- 
junctiveness seemed not here considered at 
all, but there is negative pregnant, as plainly 
appears. . 

We have patiently considered the rule 
upon which the court assumed to proceed, 
but which, even if it should not. be ignored 
entirely, ought to be applied with reason. 
This is not, for example, like the Nebraska 
case, where wrong would be_ inferred 
from doing the act complained of. The 
reply in this case to make any issue at all 
had to be that though plaintiff may have 
failed to notice, he did not do so negligently. 
It was a material fact in the Nebraska case 
that the mare was injured. It was not a 
material fact in this case that deceased turn- 
ed his back. The only material fact was 
that he negligently turned his back, or negli- 
gently failed to notice. Turning his back 
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was but inducement for the averment that 
he failed to notice. 


We notice the daily press of Oregon is 
assailing this decision, and considering that 
there could be no possible misunderstand- 
ing, in ordinary parlance of what was 
meant, it is hard to see where any substan- 
tial injury resulted from the ruling by the 
trial court. ‘The case was tried as it other- 
wise would have been tried, and well might 
the Oregon court “regret being compelled 
to reverse this case upon a question of 
pleading.” But we do not think that the 
court was under any such compulsion. 








NOTES OF IMPORTANT DECISIONS. 





COURTS — OPINION BY A _ DIVIDED 
COURT.—Remembering that we have seen dis- 
senting judges holding to their views on 
questions in which they had interposed dis- 
senting opinions, we submit what was said by 
South Carolina Supreme Court in Matthews v. 
Clark, 89 S. E. 471. 


“It is said that the authorities cited embrace 
opinions by a divided court. It is well to clear 
up a misapprehension in the minds of the bar 
as to the force of a decision of the court in 
cases in which the court is divided. A dissent- 
ing opinion shows that the case has been thor- 
oughly considered. The opinion of the majori- 
ty governs. When that question arises in future 
cases, the dissenting justice is as much bound 
by the decision of the majority as is the justice 
who wrote the prevailing opinion. The dissent- 
ing opinion, within the jurisdiction of the 
court, strengthens the case. Outside of the 
jurisdiction of the court, where the decision is 
not binding but merely evidence as to what the 
law is, of course the conflict of the witness 
weakens the force of the opinion.” 

We have come across cases where dis- 
sentients, from change of personnel in a court, 
have come’ to represent the majority, and they 
have not hesitated to reverse former holdings, 
all theory of stare decisis to the contrary not- 
withstanding. And some judges have rather 
boasted that their dissenting views have 
eventually come to be adopted as law by the 
court. 


If a decision by an appellate tribunal was 
only to decide a particular case and not stand 





as a precedent for other cases, these dis- 
sentients would be right in contending that a 
question is never settled until it is settled cor- 
rectly—otherwise they are wrong. A judicial 
settlement, whether on strict principle or other- 
wise, is a settlement that creates a precedent. 
If that is to be changed we have a legislature 
which should change it. Furthermore, a 
settlement for dissenting judges, just as for 
others, ought to be decreed a settlement of a 
principle and of every legitimate deduction 
therefrom. If the principle settled by a ma- 
jority is broad enough, it ought to change great- 
ly the theory upon which a former dissentient 
proceeded. Change of personnel of judges 
should not work uncertainty in that which an 
appellate tribunal is constituted to set at rest. 


MARRIAGE—ANNULMENT FOR INTENT 
BY DEFENDANT NEVER TO CONSIDER 
MARRIAGE BINDING.—It was held by Su- 
preme Judicial -Court of Masachusetts, that 
where a woman marries solely to secure the 
right to be known as a married woman and 
with the affirmative intention to leave her 
husband at the church door and never to see 
him again, and does so leave him, he may have 
the marriage annulled for fraud. Anders vy. 
Anders, 113 N. E. 203. 


The court reviews decision, holding to nullity 
because of incapacity and refers to an Eng- 
.lish case in which “upon great consideration 
it was held that the objects for which matri- 
mony exists are as much defeated, in case the 
wife wilfully persists in refusing to have mari- 
tal intercourse when she can as they are in 
ease she is willing, but for some reason can- 
not.” 


The court intimates that the object of mat- 
rimony is not procreation, but merely “mari- 
tal intercourse,” and if the woman resolves 
the latter shall not be had, she entraps the 
man into a seeming and not a real contract. 
This, however, is not true, as a fact, but only 
if after a ceremony of marriage she persists 
in the resolution formed at the time of the 
ceremony. She is given, so to speak, a locus 
poenitentiae. In almost all, if not all, con- 
tracts they are null or not at the time they 
are seemingly entered into, if parties to them 
are not laboring under contractual incapacity. 

If in Massachusetts the fact of refusal to 
perform marital duties gives no ground for di- 
vorce, it seems it ought not to be true, that in- 
tent at the time uf marriage not to perform 
cught to be ground for annulment. 
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A RATIONAL RULE OF PROXIMATE 
CAUSATION IN TORTS. 


The question of the extent of the liability 
of a tortfeasor has long been a confused 
and vexed one. In reported decisions in- 
volving this question, seemingly needless 
complexity and confusion of thought have 
been usual; and only a few courts have 
arrived at a fairly simple and reasonable 
rule possible of application to any future 
case. 


In a general way, the law is well settled 
that a tortious wrongdoer is liable for all 
proximate consequences of his wrongful 
act. The usual general rule has been fairly 
well stated as follows: “Legal responsibil- 
ity in tort extends to any injurious conse- 
quence resulting by ordinary natural se- 
quence, whether foreseen by the wrongdoer 
or riot, provided that the operation of the 
cause of action is not interrupted by the 
intervention of an independent agent or 
overpowering force, and that but for the 
operation of the cause of action the conse- 
quence would not have ensued.”? 


It is generally held, as stated in the well- 
known case of Milwaukee & St. P. Ry. v. 
Kellogg,’ that “in order to warrant a find- 
ing that negligence, or an act amounting to 
wanton wrong, is the proximate cause of 
the injury, it must appear that the injury 
was the natural and probable consequence 
of the negligence or wrongful act, and that 
it ought to have been foreseen in the light 
of attending circumstances.” 


(1) Sedg. El. Dam., p. 50. 

(2) 94 U. S. 469, 24 L. ed. 256. See also Em- 
pire State Cattle Co. v. Atchison, etc., R. Co., 135 
Fed. 135; Kreigh v. Westinghouse, etc., Co., 152 
Fed. 120, 81 C. C. A. 38, 11 L. R. A. (N. S.) 684; 
Hoag v. Lake Shore, etc., R. Co., 85 Pa. 293, 27 
Am. Rep. 653: Wood v. Pennsylvania R. Co., 177 
Pa. 306, 35 Atl. 609, 35 L. R. A. 199, 55 Am. St. 
Rep. 728; Coley v. Statesville, 121 N. C. 301, 28 
S. E. 482: Gilman v, Noyes, 57 N. H. 627; Bene- 
dict Pineapple Co. v. A. C. L. R. Co., 65 Fla. 514, 
46 So. 732, 20 L. R. A. (N. S.) 92; McDonald v. 
Snelling, 14 Allen (Mass.) 290, 92 Am. Dec. 768; 
Scheffer v. Railroad Co., 105 U. S. 249, 26 L. ed. 
1070; Pullman Palace Car Co. v. Barker, 4 Colo. 
344. 34 Am. Rep. 89; Burlington & Missouri 
River R. Co. v. Budin, 6 Colo. App. 275, 13 Am. 





In its original and ordinary use, “proxi- 
mate” neither means nor implies anything 
of naturalness or probability. Disregard- 
ing, for the moment, legal definitions of 
“proximate,” which may be mere erroneous 
definitions by earlier courts, forced upon 
later courts with the sacredness of prec- 
edent, let us examine the word as ordinarily 
used among the laity and defined in two 
leading dictionaries. No one will dispute 
the fact that “proximate,” according to its 
Latin derivation and its constant use, means 
“nearest” or “next.” One dictionary de- 
fines “proximate” as “lying or being in 
relation with something else ;”* another, as 
“nearest; next immediately preceding or 
following.”* Neither of these dictionaries, 
except in giving the legal meaning of the 
term, says anything about naturalness or 
probability; which seems to indicate that 
the word never included either of these ele- 
ments in its meaning, until stretched by 
the courts. 


One naturally asks, “How did ‘proxi- 
mate’ come to have a combined meaning 
of ‘proximate, natural, and probable,’ as it 
now has in most jurisdictions?” This 
anomaly seems to be the result of an utter 
confusion of the rules for ascertaining the 
primary fact of negligence or willful 
wrong, with the rules for determining the 
fact—secondary in-point of time and prop- 
er to be considered by the court only after 
the determination of the first fact of negli- 
gence or willful wrong—of proximity of 
the wrong established to the injury inflicted. 

In a negligence case, there are two im- 
portant facts to determine: first, the negli- 
gence of the defendant; second, the prox- 
imity of such negligence to the injury suf- 
fered by the plaintiff. The probability of 
an injurious result is the very factor whose 
presence or absence makes the defendant’s 


Neg. Cas. 562: Dubuqe Wood & Coal Ass’n v. 
Dubuqe, 30 Ia. 176. A good collection of cases, 
including several of the above and some of the 
others cited in this article, is found in Mechem 
& Gilbert’s Cases on Damages, p. 145 et seq. 

(3) Funk & Wagnalls Standard. 

(4) Webster's International. 
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conduct negligence or not negligence. If 
no negligence is shown, the question of 
proximity need not be considered ; if there 
is proof of negligence, further inquiry 
should be devoted strictly and solely to the 
question of proximity, naturalness and 
probability no longer having any place in 
the discussion of the case. 

Perhaps with desirable results in the par- 
ticular case, but with bad results in estab- 
lishing precedent, some courts, when there 
has seemed to be no negligence, though 
there. was some slight evidence to uphold 
a verdict of negligence, have, in their eager- 
ness to do justice in the individual case, 
set aside the verdict on the ground that no 
proximity of cause and result was shown, 
making proximity dependent upon “natural- 
ness and probability.” Such a case is Hoag 
v. Lake Shore, etc., R. Co. In this case, 
a recent landslide had thrown defendant’s 
oil train from the track. The oil tanks 
burst, and the oil became ignited and flowed 
down into a creek, which had been aug- 
mented by recent rains. The burning oil 
flowed down the creek and ignited and de- 
stroyed plaintiff’s buildings, which were 
three or four hundred feet from the track. 
The report of the case seems to make it 
extremely doubtful whether the defendant 
company was guilty. of any negligence what- 
ever. The court expressly refrained from 
determining the question of negligence and 
placed its decision for the defendant on 
the ground that, even if defendant was 


(5) Cited in footnote No. 2. For a similar 
case, see Burlington & Missouri River R. Co. v. 
Budin, also cited in footnote No. 2. It seems 
very doubtful whether there was any negli- 
gence in the Burlington case. See also Western 
Ry. Co. v. Mutch, 97 Ala. 194, 11 So. 894, 21 L. 
R. A. 316, 38 Am. St. Rep. 179; in which case 
plaintiff’s intestate, a small boy, was killed 
while attempting to board a freight car of de- 
fendant, which was. running at a greater rate 
of speed than permitted by ordinance. The court 
held that the negligence of the company was 
not the proximate cause of the injury. It might 
just as well have been said, as a matter of law, 
that there was no negligence, as no violation 
of a duty of defendant toward plaintiff's in- 
testate was shown. “Negligence is a breach of 
duty. Where there is no duty or no breach, 
there is no negligence.” Kreigh v. Westing- 
house, etc., Co., cited in footnote No. 2. 





negligent, the damage to plaintiff was too 
remote to warrant a recovery. The mat- 
ters of anticipation and probability were 
given weight here by the court, as affect- 
ing proximity, and not as affecting the pri- 
mary fact of negligence. The court says: 
“Tt would be unreasonable to hold that the 
engineer of the train could have anticipated 
the burning of the plaintiff’s property as a 
consequence likely to flow from his negli- 
gence in not looking out and seeing the 
landslide. The obstruction itself was un- 
expected. An engine had passed along 
within ten minutes, with a clear track. But 
the obstruction was there, and the tender 
struck it. The probable consequence of the 
collision, such as the engineer would have 
a right to expect, would be the throwing 
of the engine and a portion of the train off 
the track. Was he to anticipate the burst- 
ing of the oil-tanks ; the oil taking fire; the 
burning oil running into and being carried 
down the stream; and the sudden rising of 
the waters of the stream by means of 
which, in part at least, the burning oil set 
fire to the plaintiff's buildings? This would 
be a severe rule to apply, and might have 
made the defendants responsible for the 
destruction of property for miles down Oil 
Creek.” The court here seems to consider 
it essential to plaintiff's recovery that the 
engineer should have foreseen practically 
the exact results that ensued. Probably, 
though feeling that, as a matter of fact, 
there was no negligence in the case, the 
court did not wish to find upon that point, 
and so resorted to an extreme interpreta- 
tion of proximate result, in order to save 
an innocent and unfortunate defendant.* 


(6) It is interesting to note the remark of 
the court to the effect that a different rule in 
this case “might have made the defendants 
liable for the destruction of property for miles 
down Oil Creek.” Even if such were the ob- 
vious result of a holding adverse to the com- 
pany, it would not constitute a valid argument 
against such a holding. Distance in space, and 
lapse of time, of themselves, without any inde- 
pendent, efficient, intervening cause, cannot 
properly be said so to break causal connection 
as to cut off a right of action. “A result may 
be, physically speaking, secondary and conse- 
quential, and yet in legal contemplation be 
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An unjust and absurd result has some- 
times arisen from holding that, in order to 
hold a defendant liable for results of his 
negligence, the results must be such as the 
defendant, as a reasonable man, should 
have foreseen. Pullman Palace Car Co. v. 
Barker,’ a Colorado case, affords an ex- 
cellent illustration. In this case, the de- 
fendant sleeping car company negligently 
permitted its sleeping car to catch fire, by 
reason of which the plaintiff, a female pas- 
senger in the car, who was then menstru- 
ating, was compelled to leave the car, half- 
clad, on a cold night. Suppression of 
menses and a long illness followed. As the 
plaintiff had given the defendant no notice 
of her condition at any time before the 
company’s negligent act, it was held that 
the defendant was not liable for the re- 
sulting illness. The court reasoned that 
exposure in her then condition intervened 
as a cause, and that the defendant, having 
no notice of such condition, could not be 
held liable for a result of which the condi- 
tion was an intervening cause. Happily, 
this holding, making it the duty of every 


female passenger to tell the brakeman or. 


conductor of any disorder she may at the 
moment have, is not generally law. In a 
case of injury to a pregnant passenger 
by negligently putting her off three miles 
out of town, and thus compelling her to 
take a long walk, the Wisconsin court, 
speaking through Mr. Justice Taylor, re- 
fused to apply such a rule as the one just 
noted, and said: “The defendant is not ex- 
cused because it did not know the state of 
health of Mrs. Brown, and is equally re- 
sponsible for the consequence of the walk 
as though its employes had full knowledge 
of the fact.”* é 


It early became apparent that, if the 
courts were to award no damages except 


proximate.” Pullman Palace Car Co. v. Barker, 
cited in footnote No. 2. 

(7) Cited in footnote No. 2. 

(8) Brown v. Chicago, M. & St. P. Ry. Co., 54 
Wis. 342, 11 N. W. 356, 41 Am. Rep. 41. A sim- 
ilar decision was rendered in Mann Boudoir Car 
Co. v. Dupre, 54 Fed. 646. 





for exactly such results as the defendant 
might or should have foreseen as natural 
and probable, many who were admittedly 
tortfeasors and whose wrongdoing was the 
efficient cause of the injury, would escape 
without the assessment of any damages 
whatever against them. For this reason, 
most courts have whittled away much of 
the effectiveness of the words “natural” 
and “probable,” by declaring that the fact 
that the particular injury was not foreseen 
does not excuse the defendant. In a very 
interesting Florida case,® the defendant, a 
railroad company, was charged with the 
negligent burning of a canvas cover used 
to protect growing pineapple plants and 
fruit from injury by cold and frost. The 
question was raised whether this negligent 
destruction of the cover was a proximate 
cause of injury by cold and frost to the 
growing plants and fruit before the burned 
cover could, by reasonable diligence, be re- 
stored, so as to give the owner a right to 
recover damages for the injury to the 
plants and fruit by cold and frost. Mr. 
Justice Whitfield, in reversing a judgment 
for defendant on demurrer to the declara- 
tion, after giving some weight to the ques- 
tion of probability, states the law as fol- 
lows: “Results that follow in ordinary, 
natural, continuous sequence from a negli- 
gent act of omission, and are not produced 
by an independent efficient cause, are 
proximate results of the negligence, and 
for such results the negligent party is liable 
in damages, even though the particular re- 
sults that did follow were not foreseen.” 
This is an excellent statement of the law 
as it now stands in most jurisdictions. 
The Minnesota Supreme Court, speaking 
through Mr. Justice Collins, says: “The in- 
jury must be the direct result of the mis- 
conduct attributed, and the general rule in 
respect to damages is that whoever com- 
mits a trespass or other wrongful act is 
liable for all the direct injury resulting 
therefrom although such resulting tnjury 


(9) Benedict Pineapple Co. v. A. C. L. R. Co., 
cited in footnote No. 2. 
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could not have been contemplated as a prob- 
able result of the act done.*® He who com- 
mits a trespass must be held to contem- 
plate all the damages which may legitimate- 
ly flow from his ilegal act, whether he may 
have foreseen them or not; and, so far as 
it is plainly traceable, he must make com- 
pensation for the wrong. The damages can- 
not be considered too remote if, according 
to the usual experience of mankind, injur- 
ious results ought to have been appre- 
hended. It is not necessary that the injury 
in the precise form in which it, in fact, re- 
sulted, should have been foreseen. It is 
enough that it now appears to have been a 
natural and probable consequence.’ This is 
simply a fuller statement of practically the 
same general rule as that given in the pre- 
ceding paragraph. 


When it is admitted, as it now is by 
many of our courts, that a wrongful act 
may be a proximate cause of an injury 
which the defendant did not and could 
not anticipate, it is evident that not much 
more devitalizing of the words “natural” 
and “probable” is required to wipe them 
entirely from the definition of proximate 


_ damage and to make proximity of cause 


and result no longer dependent upon na- 
turalness or probability at all. 


“Natural,” as used in this connection, 
always seems to mean “normal,” though it 
has perhaps frequently had only a vague 
meaning to writers and readers of opinions 
and text-books, and probably a meaning 
still more vague to juries. Among other 
definitions of “natural,” the Standard Dic- 
tionary gives the following: “to be expected 
from analogy; normal; as, a natural re- 
sult.” The following definitions of “natural” 


(10) 1 Sedg. Dam. 130, note and cases cited; 
Clifford v. Railroad Co., 9 Colo. 333, 12 Pac. 219, 
a case much like this. 


(11) Hill v. Winsor, 18 Mass. 251; Schu- 
maker v. St. Paul & D. R. Co., 46 Minn., 39, 4 
N. ‘W. 559, 12 L. R. A. 257. The law, as stated 
in the last sentence of the above quotation is 
not always followed; see Empire State Cattle 
Co. v. Atchison, ete. R. Co., cited in footnote 
No. 2. 





are selected from Webster’s International 
Dictionary: “Normal, as . . . a natural 
cause.” If we say that a result, in order 
to render a defendant wrongdoer liable, 
must be “natural,” meaning “normal” or 
“to be expected,” and that it must be a 
probable result, and in the next breath 
say that the defendant is liable although 
he did not and could not foresee such re- 
sults, it is clear that we are going a long 
way toward discarding the requirements of 
naturalness and probability. 


The courts have been forced into a 
choice between discarding the requirement 
of naturalness and probability and applying 
it logically. Although some courts have 
squarely chosen one and some the other al- 
ternative, most of them have avoided any 
square decision on the matter, preferring 
to pay their polite verbal respects to the 
requirement of naturalness and probability 
and straightway to disregard these elements 
as real. factors in the determination of 
proximity of cause and result. 


Some courts have, however, taken a bold 
and logical course in the matter, exclud- 
ing from their consideration the natural- 
ness and probability of the injurious re- 
sult, except as affecting the primary fact 
of negligence or willful wrong. In Brown 
v. Chicago, M. & St. P. Ry. Co.,’* the court 
says, citing 1 Sedg. Meas. Dam. 130, note: 
“The rules which limit the damages in 
actions of tort, so far as any general 
rules can be established, are in many 
respects different from those in actions on 
contract. The general rule is that the party 
who commits a trespass or other wrong- 
ful act is liable for all the direct injury 
resulting from such act, although such re- 
sulting injury could not have been con- 
templated as a result of the act done.” The 
court further says, “If one man strike an- 
other, with a weapon or with his hand, he 
is clearly liable for all the direct injury 
the party struck sustains therefrom. The 
fact that the result of the blow is unex- 


(12) Cited in footnote No. 7. 
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pected and unusual'® can make no differ- 
ence. If the wrongdoer should in fact 
intend but slight injury, and deal a blow 
which in ninety-nine cases in a hundred 
would result in a trifling injury, and yet 
by accident produce a very grave one to 
the person receiving it, owing either to 
the state of health or other accidental cir- 
cumstances of the party, such fact would 
not relieve the wrongdoer from the conse- 
quences of his act. The real question in 
these cases is, did the wrongful act pro- 
duce the injury complained of? and not 
whether the party committing the act 
would have anticipated the result. The 
fact that the act of the party giving the 
blow is unlawful renders him liable for all 
its direct evil consequences.” In Ehrgott 
v. Mayor, etc.,"* the following statement is 
made: “When a party commits a tort re- 
sulting a personal injury, he cannot fore- 
see or contemplate the consequences of his 
tortious act. The true rule broadly 
stated, is that a wrongdoer is liable for the 
damages which he causes by his miscon- 
duct.” 

In a recent Massachusetts case,’® under a 
workmen’s compensation act, the law, as 
it should be on principle, is lucidly stated 
thus: “The inquiry as to reasonable and 
probable consequences did not arise in the 
Daniels Case," but it does arise 
in actions at common law and under some 
other statutes in order to decide whether 
there has been negligence. Even then the 
question is not whether ‘the consequence is 
a reasonable and probable one,’ but whether 
harm to someone of the same general kind 


(13) Notice that the court repudiates the 
doctrine that naturalness or normality of result 
is essential to liability. 

(14) 96 N. Y. 280, 48 Am. Rep. 622. 

(15) Quoted with approval in McNamara v. 
Clintonville, 62 Wis. 207, 22 N. W. 472, 51 Am. 
Rep. 722, in which case the court makes this 
pointed observation: “It is a contradiction to 
say that parties contemplate—have in mind— 
things of which they are supposed to have been 
unmindful.” 

(16) In re Sponatski, 220 Mass. 526, 108 N. E. 
466, 8 Neg. & Comp. Cas. 1025. 

(17) 181 Mass. 393, 67 N. E. 424, 62 L. R. A. 


751. 





as that sustained by the plaintiff was a 
reasonable and probable result of the act 
complained of, as bearing upon the ulti- 
mate question whether there was negli- 
gence on the part of the defendant. Negli- 
gence may be found even though the par- 
ticular result of the act may not have been 
susceptible of being foreseen. (Citing 
cases.) Other instances where liability is 
not predicated upon negligence, and where 


‘therefore there is no occasion to consider 


in any aspect natural and probable conse- 
quences, are actions to recover damages 
arising from fires set by locomotive en- 
gines 7° from a vicious animal knowingly 
kept :’° from dogs :*° or from the breaking 
of impounded water.** So far as concerns 
conduct of defendants, liability follows ab- 
solutely in such cases when the particular 
decisive fact is shown to exist.” A similar 
rule is applied by the Supreme Court of 
Vermont, in Isham vy. Dow,” the court 
there saying: “When negligence is estab- 
lished, it imposes liability for all the in- 
jurious consequences that flow therefrom, 
whatever they are, until the intervention of 
some diverting force that makes the in- 
jury its own, or until the force set in mo- 
tion by the negligent act has so far spent 
itself as to be too small for the law’s notice. 
But in administering this rule, care must 
be taken to distinguish between what is 
negligence’and what the liability for its in- 
jurious consequences. On the question of 
what is negligence, it is material to consider 
what a prudent man might reasonably have 
anticipated ; but when negligence is once 
established, that consideration is entirely 
immaterial on the question of how far that 
negligence imposes liability.” 

Efficiency of cause, and the non-inter- 
vention of any other and independent effi- 


(18) Bowen vy. Boston & A. R. Co., 179 Mass. 
624, 61 N. E. 141. , 

(19) Marble v. Ross, 124 Mass. 44, 1 Am. Neg. 
Cas. 424. 

(20) Pressey v. Wirth, 
Neg. Cas. 143. 

(21) Rylands v. Fletcher, L. R. 3, H. L. 330. 

(22) 70 Vt. 588, 41 Atl. 585, 45 L. R. A. 87, 
67 Am. St. Rep. 691. This case follows Stevens 
v. Dudley, 56 Vt. 158. 


3 Allen 191, 1 Am. 
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cient cause, are the two matters which, 
when determined, decide the whole ques- 
tion of proximity of cause, according to 
the courts that abandon the requirements 
of naturalness and probability. Of course, 
any rule of proximate cause must be for- 
mulated with the axiomatic rule always in 
mind that, in each individual case, what is 
proximate cause is not a question of science 
or legal knowledge, but is a question for 
the jury. 

With all regard for the long line of 
venerable and respected authority holding 
otherwise, the writer firmly believes that 
it is consonant with reason and with justice 
that the negligent or willful tortfeasor 
should be held liable for all injurious re- 
sults that are proximate or next to his 
wrongful act in the sense that they are not 
separated from such act by any independ- 
ent, efficient, intervening cause. Moreover, 
it would seem that eventually the complex- 
ity of any different rule and the difficulty 
and often manifest injustice in making re- 
quirements. of naturalness and probability, 
will cause this rational and just rule of 
proximate causation in torts to be more 
generally adopted. 

Rarer Stan.ey Bauer. 

Champaign, III. 








MUNICIPAL CORPORATIONS — COMPETI- 
TIVE BIDDING. 





WURDEMAN v. CITY OF COLUMBUS et al. 





Supreme Court of Nebraska. July 1, 1916. 





158 N. W. 924. 





(Syllabus by the Court.) 





A contract for street pavement is not in 
violation of the statute relating to competitive 
bidding merely because it requires the use of a 
patented top coating. 





MORRISSEY, C. J. Plaintiff, a taxpayer 
within paving district No. 1, of the city of 
Columbus, brought this action to enjoin the 
officers of the city from proceeding under a pav- 


. 





ing contract entered into with a contractor 
for the laying of paving within the district, 
and from levying assessments against the prop- 
erty within the district, and from issuing, regis- 
tering, or negotiating bonds for the purpose 
of meeting the expenses of the paving. There 
was a finding and judgment for defendants, 
and plaintiff has appealed. 

Columbus is a city of more than 5,000 and 
less than 25,000 inhabitants, and the public im- 
provement under consideration falls within § 
4887, Rev. St. 1913, requiring the city engineer 
to make estimates of the cost of labor and 
material when the amount thereof exceeds 
$200, and submit the same to the city council, 
and that no contract shall be entered into for 
any work or improvement for any price ex- 
ceeding the estimate, and “in advertising for 
bids for any such work the council shall cause 
the amount of such estimate to be published 
therewith,” and also provides that “such ad- 
vertisement shall be published at least ten days 
in some newspaper of general circulation pub- 
lished in the city.” ; 


The contract which plaintiff seeks to enjoin 
calls for the laying of bitulithic pavement. 
The plaintiff contends that this is without war- 
rant under the statute, “for the reason that no 
estimate of the cost thereof was made by the 
city engineer.” The engineer did in fact make 
and submit an estimate of the cost of bitulithic 
pavement as well as a separate estimate of 
the cost of four other kinds of pavement, and 
bids were asked on each of these. True, he 
made no separate estimate of the cost of the 
different items required to make up the com- 
pleted whole, but this is not required by the 
statute. 

The statute does not require the estimate to 
be itemized so as to cover the probable cost 
of the different items to be used in the work. 
Its language is plain and simple, and the most 
that can be said of it is that it calls for an 
estimate of the gross expense. It does not mat- 
ter so much to the property owner or taxpayer 
what the expense of each item entering into a 
given pavement may be as it does what will be 
the sum total of its cost and the service it will 
render, nor does the statute provide by what 
method the engineer shall arrive at his esti- 
mate. There are a number of items to be taken 
into account in determining the probable cost 
of a job of paving. It is for the city engineer 
to make an estimate of the sum total of these 
items. The bidders will figure the items. One 
contractor may calculate the cost of grading at 
one price and another at a different price. 
One may figure the cost of material at a dif- 
ferent price from another, and so it Is with 
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each separate item of the improvement. The 
estimate fell within the provisions of the stat- 
ute and error cannot be predicated upon the 
ruling of the court thereon. 

This bitulithic pavement is patented, or at 
least the process by which it is manufactured 
is patented, and for that reason is controlled 
by one firm, Warren Bros. Company, of Boston, 
and, according to plaintiff’s theory, competition 
for furnishing this kind of pavement was im- 
possible, and therefore the contract is in viola- 
tion of that section of the statute providing 
that contracts of this character shall be let to 
the lowest responsible bidder. There is a di- 
versity of holdings among the courts. In the 
instant case, as in every other case that has 
been brought to our attention where this pat- 
ented article was called for, the manufacturer 
stood ready and willing to deliver the article to 
all contractors at the same price. Attached to 
the plans and specifications was an offer by the 
patentee to furnish the bitulithic mixture, but 
the space left in the printed blank for the 
price at which it would be furnished had not 
been filled in, and the published invitation for 
bids did not contain a price stated from the 
patentee for this mixture. There is testimony 
that on the day of the letting inquiry was made 
of the city clerk regarding terms exacted by 
the patentee, and that the clerk informed the 
inquirers that the blank offer was the only 
paper received. It appears, however, that the 
patentee had, in fact, caused to be delivered to 
the clerk an offer, open to all bidders alike, 
agreeing to furnish the mixture at $1.35 per 
cubic yard. 

As was said in Whitmore, Rauber & Vici- 
nus v. Edgerton, 87 Misc. Rep. 216, 149 N. Y. 
Supp. 508: 

“It must be understood that this bitulithic 
substance is merely a two-inch coating, or top 
dressing, and forms a very small portion of the 
entire pavement. The contractors were obliged 
to use bitulithic for this top dressing, but as 
to the remainder of the work—the excavations, 
foundations, curbing, gutters, catch-basins, and 
the large element of labor—there was no re- 
striction of any kind imposed in the specifica- 
tions, and contractors had a right to purchase 
these other commodities wherever they chose; 
for there was nothing in the specifications 
which required them to get these materials 
from any particular contractor or manufact- 
urer.” 

The patentees of the article are among the 
best-known manufacturers of paving materials 
in the United States. Its offer to sell to any 
successful bidder was on file with the city clerk, 
and, although the city clerk, by inadvertence, 
had mislaid the offer stating the definite price, 





the offer without the price stated was on file, 
and this was notice to all that the patentee 
stood ready to furnish the mixture. Any con- 
tractor desiring to bid might easily have ascer- 
tained the terms and price by communicating 
with the patentee, but the record fails to dis- 
close any effort on the part of any person to 
do so. In due season the patentee sent to the 
mayor an offer to furnish the mixture with the 
price stated. The mayor delivered this offer 
to the city clerk, who carelessly mislaid it, but 
there is an utter absence of any showing that 
either fraud or favoritism entered into the let- 
ting of the contract. “ 

Unless we are to hold that by the use of a 
patented process competition is forbidden, 
plaintiff’s claim of error in this regard must 
be disregarded. While true that a number of 
courts hold that the use of a patented article 
makes competition impossible, yet we think 
the better-reasonéd cases hold that where the 
patentee is ready and willing to furnish the 
mixture to all bidders alike its use is not pro- 
hibitive of competition. 

“The fact that a street is directed to be 
paved with a patented article does not neces- 
sarily prevent competitive bidding.” Whit- 
more Rauber & Vicinus v. Edgerton, supra. 

In Saunders v. City of Iowa City, 134 Iowa 
132, 111 N. W. 529, 9 L. R. A. (N. S.) 392, and 
in a note to Johns v. City of Pendleton, 46 L. 
R. A. (N. S.) 990, 66 Or. 182, may be found 
exhaustive discussions of this subject, but we 


refrain from quoting therefrom, because it — 


would run this opinion to an unnecessary 
length. 

Plaintiff also claims that an excessive price 
was awarded as a result of a conspiracy, and 
he offered some testimony calculated to show 
that the price asked for the mixture is exces- 
sive, but the record discloses that this mix- 
ture, or compound, was open to all bidders at 
the same price, and that it entered into compe- 
tition with four other and different kinds of 
pavement. While it is claimed by plaintiff that 
bitulithic pavement and asphaltic concrete 
pavement are substantially the same, an exam- 
ination of the record shows there is a substan- 
tial difference between the two. Nothing on 
which to base a charge of conspiracy or design 
on the part of anyone to favor any particular 
contractor is shown; but, on the other hand, it 
appears that the officers of the city exercised 
their honest judgment in the selection of the 
material to be used, and that the contract was 
awarded to the bidder submitting the lowest 
bid. 

“In determining who is the lowest responsi- 
ble bidder, or the lowest and best bidder, the 
duty of the board or officer is not merely min- 
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isterial, but partakes of a judicial character, 
requiring the exercise of discretion and judg- 
ment.” 2 Dillon, Municipal Corporations (5th 
Ed.) § 811. 

As a concluding assignment of error plain- 
tiff says it was error on the part of the trial 
court to deny his request to amend his petition 
so as to allege. the invalidity of the patent 
held by Warren Bros. Company. The court 
held that the issues tendered by the proposed 
amendment were immaterial and insufficient to 
constitute a cause of action. Surely the valid- 
ity of this patent could not be tried in this 
action. 

The record is found free from error, and the 
judgment is affirmed. 





ROSE, J. (dissenting). Is the paving con- 
tract in controversy valid under a city charter 
declaring that the manner of procuring pave- 
ments shall be “by contract with the lowest 
responsible bidder?” Rev. St. 1913, § 4941. 
The purpose of the statute is to protect those 
upon whom the cost of paving falls. To this 
end competitive bidding is required. Can there 
be competitive bidding in good faith, within 
the meaning of the statute, where the greater 
part of the total expense of the completed pave- 
ment must be incurred for a patented article 
controlled by a monopoly? The contract re- 
quires “bitulithic pavement”—a patented ar- 
ticle controlled by the patentee. The cost of 
the bitulithic material is more than half of the 
entire expense of the paving. The owners of 
the patented material offered to furnish it to 
all bidders at the rate of $1.35 a square yard. 
This price is arbitrarily fixed by the patentee, 
and is not determined nor affected by com- 
petitive bidding among paving contractors. 
Other items, such as grading, curbing, concrete 
base and labor may be subjects of competition, 
but their cost is only a minor part of the total 
expense. It sems to me the substantial compe- 
tition demanded by the statute is defeated 
where the principal item entering into the con- 
tract price and representing the greater part 
of the total expense of the paving is patented 
and controlled by a monopoly. Aflen v. City 
of Milwaukee, 128 Wis. 678, 106 N. W. 1099, 
5 L. R. A. (N. S.) 680, 116 Am. St. Rep. 54, 8 
Ann. Cas. 392; Fineran v. Central Bitulithic 
Paving Co., 116 Ky. 495, 76 S. W. 415, 3 Ann. 
Cas. 741: Pollock v. City of Kansas City, 87 
Kan. 205, 123 Pac. 985, 42 L. R. A. (N. S.) 465; 
Siegel v. City of Chicago, 223 Ill. 428, 79 N. E. 
280, 7 Ann. Cas. 104. The courts deciding these 
cases took a view at variance with the majority 
in the present case and adopted a better rule. 
If defendants are dissatisfied with the city 





charter, the remedy is different legislation rath- 
er than judicial construction. 


Note.—Public Letting as to Work Mainly Re- 
quiring the Use of a Patented Article or Process. 
—The instant case seems to declare, that, if the 
owner of a patented article holds himself out 
to furnish all desiring to bid on work to be 
let to the lowest bidder, the fact that he enjoys 
a monopoly in such article is a negligible or 
practically negligible consideration. If this be 
true, ought there not to be some guaranty by 
such owner, of his willingness and ability, in 
advance of publication for bids, to supply all 
who may propose to bid and give the prices he 
will charge, this guaranty to be stated in the 
public advertisement for the letting and whether 
or not this owner proposes to submit a bid? 
It might be better to eliminate from bidding 
such an owner. 

Meek v. City of Chillicothe, 181 Mo. App. 
218, 167 S. W. 1139, shows that much is left 
to the discretion of a city council in letting of 
contracts calling for patented material, but that 
case shows that a door was left open for possible 
detriment to the public interest, and it does not 
appear that there was any really competitive 
bidding, the contract being let to the owner of 
the patented material, under an advertisement for 
a lowest bidder. It was said there was no “con- 
vincing proof of fraud or bad faith” on the part 
of the council. 

In Mueller v. Boulevard Comrs., 87 N. J. L. 
702, 94 Atl. 87, it was said: “The commissioners 
had the right to specify the material they desired 
even if it could be furnished by only one party, 
provided it was readily obtainable in the mar- 
ket.” 

In Temple y. City of Portland, Oregon, 151 
Pac. 724, objection was made that “the council 
in advance selected Hassam as the kind of pave- 
ment to be laid, thereby eliminating the possibility 
of competition.” In this case the owner of the 
patented article “claimed and exercised the ex- 
clusive right to lay Hassam pavement and did 
not offer to permit any other person to make use 
of the Hassam process. The Oregoa Hassam 
Paving Company was the sole bidder ard received 
the contract.” Injunction was granted to prop- 
erty holders to be assessed for the improvement, 
and this ruling was affirmed. It was held that 
as the evidence showed that as “no one except 
the patentee was in a position to make a pro- 
posal for the work,” the letting was invalid. 

This case further says: “Under the Wisconsin 
rule, where its charter requires the letting of a 
contract to the lowest responsible bidder, a mu- 
nicipality is without authority to specify any 
patented pavement as the only one to be used in 
a street improvement, because to do so would 
completely eliminate competition, foster monopoly 
and promote favoritism.” Many cases are cited 
as supporting this proposition. 

“The Michigan doctrine sustains the right to 
previously select a patented pavement and then 
to call for bids, and this doctrine has been 
strongly indorsed in other jurisdictions (citing 
cases).” 

In Siegel v. Chicago, 223 Ill. 428, 79 N. E. 
280, 7 Ann. Cas. 104, the owner of the patented 
material specified in advertisements for letting 
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the work submitted, a written proposition to the 


board of local improvements to furnish to any. 


contractor bidding on the work at a fixed price, 
but it does not appear that the ordinance for 
the letting, though specifying the patented ma- 
terial, or the advertisement therefor, mentioned 
said prices or made reference to such offer. It 
was said: “The written proposition made by 
Warren Brothers’ Company is _ without sig- 
nificance. That was simply an agreement by 
which that company bound itself to furnish the 
material to any contractor, bidding on this work 
at a fixed price. That offer does not obviate 
the objection that under the ordinance there 
could be no competition in supplying the bitu- 
lithic wearing surface.” 

In Saunders v. Iowa City, 134 Iowa 132, 111 
N. W. 520, 9 L. R. A. (N. S.) 392, it was said: 
“It is not true that there may not be competition 
in a patented article. This case is a demonstra- 
tion that there may be. Competitive bids were 
received, which were not the same, but varied. 
The Warren Bros. Company agreed to furnish 
its patented material at a flat price to all bid- 
ders. The proposition was filed with the city 
council and the price named. Bidders knew just 
what they would have to pay for the material, 
just as they might have known what they would 
have to pay for brick, sand and cement, had the 
pavement been made of brick. Under the great 
weight of authority the statute was sufficiently 
complied with and there was competitive bid- 
ding.” Here it was not stated that the prices 
were stated in the ordinance or in the adver- 
tisement and in this respect this decision is 
opposed to the Siegel case. 

Decision on this subject is conflicting, many 
courts assuming that cities ought not to have the 
right of selecting what is at best conditioned on 
the fact that a monopoly possesses it, and it does 
not consider how ordinances and advertisements 
should be framed to secure competition where 
a patented article is desired. It surely is pos- 
sible to have competition as to such an article 
and it is merely a practical question whether in 
a given case this competition is secured. 








CORRESONDENCE. 





ORGANIZATION OF AN ALASKA BAR 
ASSOCIATION. 





Editor, Central Law Journal: 

Replying further to your letter of May 4th, I 
beg to say that since the writing of my last let- 
ter, dated June 2, the old Bar Association of 
the First Division of the Territory has been 
revived, under a new or rather an amended 
title, to-wit: Bar Association of Alaska, First 
Judicial Division. It includes in its member- 
ship practically all of the attorneys in the First 
Division or Southeastern Alaska. Its regular 
meetings are to be held quarterly in January, 
April, July and October. 

The officers are: Presidant, John G. Heid, 
of Juneau; First, Second and Third Vice-Presi- 





dents, not yet selected; Secretary, Ralph E. 
Robertson, of Juneau; Treasurer, Alfred E. 
Maltby, of Douglas; and these, with one Di- 
rector, not yet selected, constitute the Executive 
Committee, or Board of Directors of the As- 
sociation. 


It would seem that the revival ef this As- 
sociation would render possible the combining 
of all the four Associations in the Territory 
into a Territorial organization, eventually. 
That, however, is something for the future 
to take care of. Yours truly, 

Royat A. GUNNISON. 
Juneau, Alaska. 


In 83 Cent. L. J. 12, we published a letter from 
Mr. Gunnison giving the reasons for the lack of 
success in organizing a bar association in Alas- 
ka. We are sure the bar of the United States 
will rejoice at this resuscitation of the spirit 
or professional co-operation among our brethren 
of the Far North.—EDITOR. 








BOOK REVIEWS. 


DIGEST OF WORKMEN’S COMPENSATION 
LAWS. 





No scheme of legislation involving such a 
revolutionary idea as the Workmen’s Compen- 
sation Acts ever swept so quickly over the 
country. Already 32 states have compensa- 
tion acts and in three others commissions have 
been appointed to consider the subject. But 
since this legislation is at once so novel and 
widely different in the various states, it has be- 
come necessary for lawyers and business men 


to. be kept informed of the changes in 
the law whether’ by legislative action 
or judicial construction. This service 


is now being acceptably performed by 
the Workmen’s Compensation Publicity Bu- 
reau, 80 Maiden Lane, New York City, who pub- 
lish at intervals a Digest of Workmen’s Com- 
pensation Laws in the United States and Ter- 
ritories with Annotations. The work is done 
and copyrighted by F. Robertson Jones, of 
New York. The digest is in chart form and 
accessibly indexed. The variations in state 
legislation on a given point can be seen at a 
glance.- The judicial construction is also very 
thorough and in the last edition of the digest 
new questions are discussed such as “‘Whether 
the Right to Compensation for Injuries to a 
Minor Employe Excludes the Parent’s Common 
Law Right of Action for Damages on the 
Ground of Loss of Services.” So also under 
a@ new column on the chart entitled “Extra- 
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Territorial Effect,” will be found references to 
the interesting question whether compensation 
is recoverable for injuries sustained outside 
the state. The decisions on constitutionality 
of the various laws are given and close analy- 
ses made of the points alleged to controvene 
constitutional inhibitions. 

Printed in small type chart form of seventy- 
three pages and bound in paper. 





AMERICAN AND ENGLISH ANNOTATED 
CASES, 1916B. 





This series of cases is gaining so much in 
the quality of its workmanship that it bids 
fair to take first place, if it has not already 
done so, in that classification of legal literature 
known as annotated reports. The fact that 
this new series continues the oldest American 
series of annotated reports (known as the 
trinity series) gives it- much prestige. 

Among the very large number of original 
notes, we observe one very exhaustive note, 
in small type, covering twenty pages, treating 
the subject, “Validity of Judicial or Official 
Act Performed on Sunday.” The vast array of 
cases on this subject are minutely classified 
and distinguished. 

There are other exhaustive monographs on 
the following subjects: Knowledge or Notice 
of Adverse Claim as Affecting Right to Com- 
pensation for Improvements; Facts Sufficient 
to Raise Presumption of Death from Absence 
for Less than Seven Years; Bills of Particulars 
in Negligence Actions; Who is Entitled to In- 
crease of Value of Property Held Under Life 
Tenure; Depositories of Public Funds; Doctrine 
of Res Judicata as Applicable to Divorce Pro- 
ceedings: , 


Printed in one volume of 1387 pages, and 
bound in buckram and published jointly by 
Bancroft Whitney Company, San Francisco, 
and Edward Thomson Company, Northport, L. 
Le. ¥: 








BOOKS RECEIVED. 





The Evolution of Governments and Laws. 
Exhibiting the Governmental Structures of 


. Ancient and Modern States, Their Growth and 


Decay and the Leading Principles of Their 
Laws. By Stephen Haley Allen. Price, $4.00 
net. Princeton University Press. Review will 
follow. 





HUMOR OF THE LAW. 





“Crimson Gulch seems very quiet.” 

“Yep,” replied Broncho Bob. “We've decided 
to be a quiet, law-abiding community. It costs 
a whole lot to bring a professional reformer 
to town an’ we've got to economize.”—Wash- 
ington Evening Star. 





“What brought you to housebreaking, my 
man?” 

“Lost my job as a baseball pitcher, judge.” 

“Well, you were foolish to go into burglary 
if you are poor at locating the plate.”—Louis- 
ville Courier-Journal. 





“Uncle Mose, your first wife tells me you are 
three months behind with your alimony.” 

“Yes, jedge, Ah reckon dat am so. But yo’ 
see, it’s jes dis way: Dat second wife of mine 
ain’t turned out t’ be the worker that Ah 
thought she was gwine t’ be.” 





The Judge—“‘Have you ever tried to find 
work?” 

Everett Wrest—‘Sure! I’ve filed me applica- 
tion fer de position of sportin’ editor of de 
Congressional Record.’’—Boston Transcript. 





“There is no one,” remarked a politician whe 
has been a candidate for Governor of Missouri, 
“who can take the wind out of a fellow’s sails 
so effectually as an old-time, leisurely Mis- 
sourian. For example: 

“After a twelve years’ absence, during which 
I had graduated at the university, got my name 
in the paper a few times and bought a new 
suit of clothes, I went back to the little old 
country town where | had been a ‘poor but am- 
bitious youth.’ 

“I expected a reception committee to meet 
me, but it did not. However, seeing the 
grandeur of my new clothes and stiff hat, my 
old acquaintances came round and shook hands 
cordially—all except old Bill McClanahan, who 
kept the general store. Old Bill sat at the back 
of the stove, handy to the sawdust box. He 
never noticed me; didn’t even glance my way. 

“I was piqued, angry, in fact. I walked back 
to the stove and got right in front of my old 
friend, so that he had to look upon me in all 
my glory. 

“Slowly, casually, he looked up from under 
the flap of his old white hat and remarked: 

“‘Arthur, you have been away somewhere, 
haven’t you?”—St. Louis Star. 
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1. Adverse Possession—Color of Title. — 


Where one has deed which might cover land, 
his color of title is not destroyed by fact that 
someone else has deed of same landi—Barker vy. 
Publishers’ Paper Co., N. H., 97 Atl, 749. 


2.——-Statute of Limitations—Under 10-year 
statute of limitations, all that law requires is 
that claimant’s possession shall be taken and 
continued in good faith, and be exclusive, open, 
and notorious, adverse to the world and con- 
tinuous for a period of 10 years or more, prior 
to the date of suit by the owner of the title to 
recover the possession.—Schofield vy. Harrison 
(Land & Mining Co., Mo., 187 S. W. 61. 

3. Atterney and Client—Cessation of Rela- 
tionship.—An attorney of record has the entire 
management of a pending case so long as the 
relation of attorney and client exists, and a 
case should not be dismissed over his protest 
until he has withdrawn, or until the court has 
removed him or has terminated the relation of 
attorney and client.—De Armond yv. Fine, Miss., 
72 So. 145. 


4. Professional Conduct.—Attorney at law, 
associating constables in his office and holding 
them out as his law partners and obtaining for 
them the processes of the district court for the 
oppression of debtors, held guilty of improper 
professional conduct, and suspended from prac- 
tice for several months.—Grievance Committee 
of Rhode Island Bar Ass’n v. Clifford, R. I., 97 
Atl. 975. 





-parties to 





5. Bankruptey—Conditional Sale. — Under 
Bankr. Act July 1, 1898, § 47a (2), as amended 
by Act June 25, 1910, § 8, a trustee is not en- 
titled, as against the seller, to hold property de- 
livered to the bankrupt under a conditional 
sale contract reserving title, which, though un- 
recorded, is good under Personal Property Law, 
N. Y., §§ 62, 63, except as against subsequent 
purchasers, etc., in good faith.—In re I. S. Rem- 
son Mfg. Co., U. S. C. C. A., 232 Fed. 594. 


6. Trust—Where bankrupts agreed to as- 
sist petitioner in his business, moneys due pe- 
titioner being received by the bankrupts, held 
that no trust was created in favor of petitioner 
in funds so collected.—In re Boessneck, U. 5S. 
Cc. C. A., 232 Fed. 596. 


7. Banks and Banking—Ordinary Care.—Ordi- 
nary care did not require savings bank, in ac- 
cepting account opened for a depositor by an- 
other, to require the depositor’s signature card 
be witnessed by party other than person acting 
for depositor, or that depositor come and have 
his mark witnessed by an ofticer.—Common- 
wealth Bank of Baltimore v. Goodman, Md., 97 
Atl. 1005. 

8. Remittance. — Where bank _ received 
$217.50 for remittance of 500 rubles to Russia, 
and delivery could not be made on account of 
war, and, between the attempted remittance and 
the remitter’s demand for the money back, the 
rubles decreased in value in United States 
money $46, the remitter was the party to stand 
the loss.—Fliker v. State Bank, N. Y., 159 N. 
Y. Supp. 730. : 

9. Bills and Notes—Check.—To make an in- 
strument a check, it is not necessary that an 
obligation be thereby created against the draw- 
ee; the giving of a check merely admits lia- 
bility of the drawer to the payee, and implies 
his promise to pay if the drawee bank refuses 
to accept or pay the check.—Peninsula Nat. 











Bank v. Hans Pederson Const. Co., Wash., 158 
Pac. 246. 
10. Demurrer.—In action between original 


instrument, substance of which is 
pleaded, from which it appears defendant agreed 
to pay money for value received but on demand 
refused to pay, the question whether the instru- 
ment is negotiable does not arise on demurrer 
to complaint—Banca Commerciale Italiana Di 
Genova v. P. Schlegel & Co., Cal., 158 Pac. 231. 

11. Place of Contract.—The liability of one 
who signs his name on the back of a note, to 
which he is not otherwise a party, is determined 
by the law of the place where the contract was 
made, which is the place where it became ef- 
fective by delivery after the signature was 
made. —Browns Valley State Bank v. Porter, U. 
S. C. C. A., 232 Fed. 434. 


12. Carrier of Goods—Baggage.—Where car- 
rier’s receipt for baggage is given a person 
actually traveling under circumstances which 
do not warrant presumption he will read it, but 
rather that he accepts it as a mere voucher, 





“mere acceptance of the receipt, containing a 


limitation of the carrier’s liability, does not es- 
tablish a contract.—Lichterman v. Barrett, N. 
Y., 159 N. Y. Supp. 929. 

13.——Connecting Carrier.—Carrier may re- 
cover for transportation of cars used in inter- 
state commerce for connecting carrier the dif- 
ference between rates in schedules filed with 
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Interstate Commerce Commission and rate paid. 
—Crane R. Co. v. Philadelphia & R. Ry. Co., Fa.. 
97 Atl. 1055. 


14. Evidence.—Where meat shipped was 
delivered to the carrier sealed in plaintiff's re- 
frigerator car, and there is evidence that there 
was no delay or failure to ice, the question of 
the cause of the spoiling of the meat is for the 
jury.—Cudahy Packing Co. v. Atchison, = & 
S. F. Ry. Co., Mo., 187 Ss. W. 149. 


15. Carriers of Passengers—Jolts and Jars.— 
Plaintiff’s testimony that he fell when the car 
made a “sudden jerking movement forward” 
does not show that the movement was unusual 
or extraordinary, nor does the fact that he was 
thrown by such movement.—Callis v. United 
Rys. & Electric Co., Md., 97 Atl. 715. 

16. Negligence.—In action by passenger for 
injuries, evidence that defendant’s electric car, 
as plaintiff entered, suddenly went backward a 
considerable distance and then suddenly went 
forward, both motions throwing plaintiff against 
parts of the car, held to warrant an inference 
of negligence,—Sullivan v. Boston Elevated Ry. 
Co., Mass., 112 N. E. 1025. 


17..—Stations.—A carrier does not as mat- 
ter of law owe duty of stopping trains at sta- 
tions for sufficient time to enable -passengers 
who have gotten on safely to find seats —Blume 
v. Chicago, M. & St. P. Ry. Co., Minn., 158 N. W. 
418. 


18. Commerce—Interstate Employment. — A 
watchman in a railroad yard containing some 
cars loaded with interstate freight, who is killed 
by being run over by cars, is not engaged in 
interstate commerce, if not at that time inspect- 
ing or guarding cars loaded with interstate 
freight.—Chicago, R. I. & P. Ry. Co. v. Industrial 
Board of Illinois, Ill., 113 N. E. 80 


19. Regulation. — Congress having _com- 
plete control over interstate commerce, Inter- 
state Commerce Act, § 7, so far manifests a pur- 
pose to regulate the field over which Congress 
has paramount authority, that the right of the 
state to exercise its police power in the same 
field ceases to exist, whether the particular act 
of Congress covers it or not.—Western Union 
Telegraph Co. v. Foster, Mass., 113 N. E. 192. 


20. Workmen’s Compensation Act.—If a 
railroad employe is engaged in interstate com- 
merce at the time of his injury, the railroad is 
not liable under the Workmen’s Compensation 
Act.—Chicago, R. I. & P. Ry. Co. v. Industrial 
Board of Illinois, Ill, 113 N. E. 80. 


21. Confusion of Goods—Wrongful Sale.— 
Doctrine of confusion of goods has no applica- 
tion to case of wrongful sale together by bank 
of corporate stock and note in which two 
parties were interested, one in stock, other in 
the note, to enable one of them to recover, in 
action for money had and received, proceeds 
not only of stock in which he was interested, 
but of note.—French v. Robbins, Cal., 158 Pac. 
188. 














22. Constitutional Law—Due Process of Law. 
—A state may not, by prescribing what shall 
constitute due process of law, subtract anything 
from the right recognized and established as 
due process in the federal Constitution.—King 
Tonopah Mining Co. v. Lynch, U. S. D. C., 232 
Fed. 485. . 

23. Vested Right.—While rights which have 
vested under and by virtue of a statute cannot 
be disturbed by a subsequent statute, the right 
to teach in the public schools is not vested 
and is always subject to regulation hy the legis- 
lature.—Stetson v. Board of Education of City 
of New York, N. Y., 112 N. E. 10465. 


24. Contracts—Consideration.—Where a per- 





‘son, aided by a town under a contract not favor- 


able to it, stated, upon coming into possession 
of property, that he would repay the town, the 
promise was without consideration.—Warren v. 
Weaver, N. H., 97 Atl. 748. 





25. Corporations—Escrow.—Where stock cer- 
tificates were issued and placed in escrow, but 
were never delivered to persons for whom they 
were intended, there was no consummation of 


the stock issued.—Wolcott v. Waldstein, N. J., 
97 Atl 951. 


26. Damages—Beneficiaries;—On father’s pre- 
clusion by his negligence from recovery for 
death of child, mother, brothers, and sisters 
cannot be substituted as beneficiaries.—Swope 
es amen Coal & Coke Co., W. Va., 89 S. E. 


27. Death—Evidence.—Evidence that deceas- 
ed stood on one grounded guy wire, reached to- 
wards a charged wire, and fell and was killed, 
is insufficient to sustain a verdict that the fatal 
fall was due to touching the charged wire rather 
than loss of balance.—Medsker v. Portland Ry., 
Light & Power Co., Ore., 158 Pac. 272. 


28. Presumption.—On unexplained absence 
of insured for seven years arising both under 
the general law and a provision of certificate, 
the date of his death, within such period was 
not proven, so that beneficiaries, if entitled to 
sue, were entitled to wait the termination of 
the seven-year period before commencing their 
action.—Linneweber v. Supreme Council Catho- 
lic Knights of America, Cal., 158 Pac, 229. 


29. Electricity — Negligence. — In action 
against borough for death from electric shock 
from accidental contact between high tension 
wire and electric light wire of defendant, pre- 
sumption is that defendant was negligent.— 
Long v. Borough of St. Clair, Pa., 97 Atl. 931. 

30. Equity—Bills and Notes:—Where the pur- 
chaser is induced by fraudulent representations 





-to give his notes in part payment, he has the 


right to equitable relief to prevent negotiation 
of the notes to a bona fide holders—Rosen v. 
Mayer, Mass., 113 N. E. 217. 

31.——Illegal Transaction.—While equity will 
not aid one concerned in an illegal transaction, 
the rule cannot be invoked against an employe 
of guilty principal, suing for commissions on 
work in which money was illegally spent, 
though he kept principal’s books, where illegal 
payments were not entered therein, and were in 
cash, paid in another city, and the employe’s 
evidence is positive that he had no knowledge 
— illegal act.—Peoples v. Ault, Md., 97 Atl. 
‘ ° 





32. Estoppel—Jurisdiction.—One applying for 
the appointment of a conservator representing 
her residence in the district cannot thereafter 
on the ground of nonresidence deny the jurisdic- 
tion of the court to appoint the conservaior.— 
Appeal of Schutte, Conn., 97 Atl. 906. 


33. Taxation.—Where a party wrote the 
town clerk as to plaintiff's husband’s standing 
and the clerk replied, he basing judgment on 
fact husband owned a place and the personalty 
on his wife’s farm which she, in fact, owned, 
but had permitted him to inventory in his own 
name for tax purposes plaintiff was not estopped 
to deny her husband’s ownership of the ver- 
sonalty.—Cleveland v. Rand, Vt., 97 Atl. 989. 


34. Executors and Administrators—Bill of 
Sale-—The administrator of a deceased owner 
of goods, being representative of all creditors, 
could urge against defendant, claiming upder a 
bill of sale made by decedent, the constructive 
fraud arising from nondelivery of the property 
under the bill of sale as a reason why posses- 
sion should not be delivered to plaintiff.— 
(Quackenbush v. Graf, S. D., 158 N. W. 409. 


35.——Opening Accounts—Where an executo?’s 
final account aores a payment of $2,000 to a 
life tenant was settled, the orphans’ court, 31 
years afterwards, might open the account and 
charge such payment against the executor cf 
the deceased executor.—In re Van Wagoner’s 
Estate, N. J., 97 Atl. 893 


36. False Pretenses—Confidence Game.—The 
“confidence game” is any swindling operation in 
which advantage is taken of confidence reposed 


by victim in swindler.—State v. Theriot, La., 72 
So. 191. ‘ 


37. Foreign Corporations—Service.—Service 
of process on foreign corporation by serving 
secretary of state, under Rev. Laws Nev. §§ 
5024, 5025, held not due process of law, where 
corporation had no notice or knowledge of the 
suit.—King Tonopah Mining Co. v. Lynch, J. S. 
D. C.. 232 Fed. 485. 
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38. Highways—Negligence.—It is not reason- 
ably prudent to drive a motor vehicle unless 
one is reasonably steady of nerve and quick 
and calm in emergency.—Massie v. Barker, 
Mass., 113 N. E. 199. 


39.——-Suit on Bond.—It is no defense to suit 
by a state, for use of materialman and laborer, 
on bond of contractor for construction of state 
highway, that bond was intended for use and 
protection of state.—Commonwealth v. National 
Surety Co., Pa., 97 Atl. 1034. 


40. Heomicide—Dying Declaration. — Where 
victim of homicide was Chinaman unfamiliar 
with English language, evidence, that interpre- 
ter of dying declaration was addicted to use 
of opium or other drugs, was admissible.—State 
v. Fong Loon, Idaho, 158 Pac. 233. 

41. Instructions.—In murder trial, an in- 
struction, that “murder is the highest crime 
known to the law,” is not prejudicial.—State v. 
Wilson, 8S. C.. 89 S. E. 301. 

42.—_J ustification.—An instruction that ac- 
cused was justified in killing deceased if he 
asked for a knife and said he would kill ac- 
cused, or made either statement, is not error, 
since the coupling of the statements is cured 
by the alternative clause.—Wilson v. State, Tex., 
187 S. W. 207. 

43. Husband and Wife—Alienation of Affec- 
tions.—Parents who act without malice in giv- 
ing counsel and advice to a daughter who has 
contracted a marriage with a man believed by 
them wholly unfitted to make her happy, can- 
not be held liable for alienation.—Kleist v. 
Breitung, U. S. C. C. A., 232 Fed. 555. 


44. Indemnity—Municipal Corporation.—City 





cannot recover from owner amount of judg-, 


ment paid to pedestrian for injuries from icy 
sidewalk based on 10 ‘days’ constructive notice, 
in absence of proof of notice of condition to 
owner, where accident occurred while tenant 
was in possession.—City of Philadelphia v. Berg- 
doll, Pa., 97 Atl. 736. 

45. Injunction — Municipal Corporation, — 
Mayor of city is not entitled to injunction 
against purchase of automobile for police de- 
partment since he may refuse to draw warrant 
for payment.—Foss vy. Place, N. H., 97 Atl. 746. 

46. Imsurance—Appraisement. — Where con- 
tract of insurance provides that each party shall 
appoint an appraiser, and that the two so ap- 
pointed shall appoint an umpire to whom they 
shall submit their differences, held that signa- 
ture of umpire is without vitality unless «and 
until the two appraisers have failed to agree. 
—Collings Carriage Co. v. German-American 
Ins. Co., N. J.. 97 Atl. 726. 

47. Assignment.—Property covered by bill 
of sale given as security is not “assigned” with- 
in forfeiture provision in fire polticy.—King v. 
Hartford Fire Ins. Co., of Hartford, Conn., Minn., 
158 N. W. 4365. 

48. Burden of Proof.—In an action on a fire 
policy for the destruction of an automobile, an 
article changing in value, plaintiff has the bur- 








den of proving its value at the time of its in- 
jury.—Strawbridge v. Standard Fire Ins. Co., of 
Hartford, Conn., Mo., 187 S. W. 79. 

49. Fraternal Association. — A fraternal 





beneficiary association is not a “charitable or- 


ganization.”—McCarty v, Cavanaugh, Mass., 
113 N. E. 271 
50. Indemnitor.—Indemnity’ insurers who 





had agreed if they assumed defense of suit they 
would either pay insured inderanity tu which 
they were entitled or secure thei: release from 
the claim but who faiied to do either, were 
liable to insured in assumpsit without its first 
es the injured party’s claim, and in action 

y injured party against insurel they were 
chargeable as trustees with amount of indem- 
nity.—Lombard y. Maguire-Penniman Co., N. H., 
97 Atl. 892. 

51. Material Representation.—A peprosunte. 
tion in the renewal receipt of a fidelity bond 
that the employe was not in default was a 
representation material to the risk, and which, 
if falsely or fraudulently made, would avoid 
the contract.—Commercial Bank v. American 
Bonding Co., Mo., 187 S. W. 99. 

52. Notice of Injury.—Where indemnity 
policy is conditioned that insured give immedi- 
ate notice of any accident to defendatut, and 
like notice of any claim on its account, such 











condition means that insured shall give im- 
mediate notice after he has learned of the ac- 
cident, or could have learned, had he exercised 
reasonable diligence.—Christatos v. New Eng- 
land Casualty Co., N. Y., 159 N. Y. Supp. 700. 


53. Notice of Injury.—The impossibility in 
cases of immediate death from accident of giv- 
ing the notice required by the Constitution does 
not excuse failure to give it when it was pos- 
sible.—Parrish v. Order of United Commercial 
Travelers of America, U. S.-C. C. A. 232 Fed. 
425. 





54.——Suspension.—_A member could not be 
lawfully suspended from beneficiary association 
for nonpayment of dues after he was found to 
have died, and beneficiaries moving the fact 
and date of death would not be bound to keep 
such dues paid to preserve their right to re- 
ceive the benefits accruing by virtue of insured’s 
membership at his death.—Linneweber v. Su- 
preme Council Catholic Knights of America, Cal., 
158 Pac. 229, 

55. Waiver. — Fraternal 
waive vested rights of parties entitled to death 
benefits by paying fund to executors as stake- 
holders pending legal determination as to who 
is entitled thereto.—Grant v. Faires, Pa., 97 Atl. 

56. Intexicating Liquers—Ordinance.—Under 
charter power to “regulate, prohibit, and li- 
cense the selling of intoxicating liquors,” a town 
cannot enact an ordinance prohibiting club 
members from receiving and keeping intoxicat- 
ing liquors for their own individual use in club- 
house lockers.—Town of Cortland vy. Larson, IIL, 
113 N. E. 51. ; 

57. Sale to Minor.—In prosecution for sale 
of liquors to minors, it is no defense that ac- 
cused acted in ignorance of minor’s age and 
without intent to violate law.—Steinkuhler v. 
State, Neb., 158 N. W. 437. 

58. Landlord and Tenant—Estoppel. — One 
cannot, while tenant of land, acquire a pre- 
scriptive right of way over it; and the running 
of the statute, if it had previously. commenced, 
is estopped by such tenancy.—Conaway v. Too- 
good, Cal., 158 Pac. 200. 

59.——Holding Over.—Where tenant continued 

to occupy premises after end of term of eleven 
months, and no time was specified for termina- 
tion of extended tenancy, the law will construe 
tenancy to be for one calendar year.—Brackin 
v. Desverges, Ga., 89 S. E. 303. 
_ 60——Lease.—Memorandum for lease, recit- 
ing that defendants agreed to lease a hotel to 
a third person, but that it contained only prin- 
cipal points of their understanding, and that 
lease should contain the usual covenants, does 
not create, either in equity or law, any en- 
forceable right for or against either party.— 
Woods v. Metthews, Mass., 113 N. E. 201. 

61. Net Rental.—The term “net rental,” 
when used with reference to real property, 
means a rental over and above all expenses.— 
Perkins vy. Kirby, R. L, 97 Atl. 884. 

62. Mandamus—Custom.—The mere fact that 
a practice may have existed in county courts 
for a long time does not preclude an inquiry 
into its validity or prevent the granting of re- 
ae Ae f mandamus.—People v. Turney, Ill, 113 


society cannot 











63. Street Assessment.—Mandamus could 
issue at instance of street improvement con- 
tractors to compel judge of superior court to 
render judgment for them against city for 
amount of reduction of street assessment, 
though contractors, as preliminary to petition- 
ing for mandamus, attempted to intervene, thus 
making demand in property owners’ appeal from 
assessment.—State v. Beal, Ind., 113 N. E. 225. 

64. Marriage—Annulment.—Where a woman 
marries solely to secure the right to bear the 
name of a married woman, with the affirmative 
intention to leave her husband at the church 
door and never see him again, and does so, 
the ae may be annulled for fraud.—An- 
ders v. Anders, Mass., 113 N. E. 203. 

65. Illicit Cohabitation.—Illicit cohabita- 
tion in the beginning is presumed to hdve con- 
tinued, and is not evidence of marriage.—In re 
Svendsen’s Estate, S. D., 158 N. W. 410. 

66. Statutory Constitution. — A _ statute 
should not be construed to annul or forbid a 
marriage because not entered into in accord- 
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ance with prescribed forms or conditions, un- 
less its language will fairly admit of no other 
construction.—In re Svendsen’s Estate, S. D., 
158 N. W. 410 


67. Master and Servant—<Accident.—Under 
Acts 1914, c. 800, § 14, if the deceased workman 
died in an accident in thé course of his employ- 
ment, and death was not due to self-inflicted 
injury, willful misconduct, or intoxication, com- 
pensation must be made, and it is presumed that 
death did not occur from willful intention or 
solely from intoxication.—American Ice Co. v. 
Fitzhugh, Md., 97 Atl. 999. 


68. Assumption of Risk.—Where brewery 
agent and collector was murdered while on his 
employer’s business in district of bad repute, 
his representative could not recover compensa- 
tion in absence of showing that object of mur- 
der was robbery, or that employer knew of 
dangerous character of locality and hazards of 
sending employe to such a place.—Schmoll v. 
Weisbrod & Hess Brewing Co., N. J., 97 Atl. 722. 


69. Contributory Negligence. — Foreman’s 
order to transfer timbers between two points, 
which necessitated plaintiff's passing through 
an alley where he was injured, held a suf- 
ficiently specific direction to bring plaintiff with- 
in the Employers’ Liability Act, abolishing con- 
tributory negligence as a defense where the in- 
jury-.results from obeying a superior’s com- 
mand.—American Car & Foundry Co. v. Wil- 
liams, Ind., 113 N. E. 252. 


70.—.Course of Employment.—Where ship- 
ping clerk departed temporarily from usual vo- 
cation to lift a barrel, an act necessary to be 
done by someone, he did not cease to be acting 
in course of employment.—Hartz v. Hartford 
Faience Co., Conn., 97 Atl. 1020. 

71. Course of Employment.—lIn proceedings 
for compensation by longshoreman who froze 
his hands, fact that bags handled were not cold, 
that his hands were free while walking back 
to get another load, etc., were matters proper 
to be considered in determining whether the 
injury arose in the course of employment.— 
McManaman’s Case, Mass., 113 N. E. 287. 

72.——LInfant.—Superior intelligence of boy 
employed in violation of statute and killed in 
such employment does not bar recovery.—Swope 
Fare ccoareee Coal & Coke Co., W. Va., 89 S. E. 











73. Infant. — Negligence of railroad in 
transferring employe under 15 years old from 
work on section to work on gravel train without 
adequate instructions will support.action under 
federal Employers’ Liability Act.—Maijala v. 
Great Northern Ry. Co., Minn., 158 N. W. 430. 

74. Intoxication.—The right to compensa- 
tion is cut off by intoxication only if the in- 
toxication was the sole cause of the injury.— 
American Ice Co. v. Fitzhugh, Md., 97 Atl. 999. 
Presumption.—Notwithstanding uncon- 
troverted testimony of automobile driver that 
he was not using the car in his employer's busi- 
ness, but in his own, at the time plaintiff was 
injured, the presumption of liability from own- 
ership of the car requires that the issue should 
be submitted to the jury.—Freeman v. Hyman, 
N. Y., 159 N. Y. Supp. 774. 

76. Workmen’s Compensation Act.—Under 
Laws 1911, c. 74, as to workmen’s compensation, 
if the workman is injured on the premises from 
the act of a third person, he has the absolute 
right of compensation from the fund provided; 
but, if so injured off the premises, he must elect 
whether to sue the third person or claim from 
the fund.—Stertz v. Industrial Insurance Com- 
mission of Washington, Wash., 158 Pac. 256. 

77. Workmen’s Compensation Act.—Injury 
from fall caused by being tickled by associate 
arose in course of, but not out of, employment 
within Workmen's Com _ 0°, "Act, § 12a.— 
Coronado Beach Co. v. Pillsbury, Cal., 158 Pac. 
212. 

















78. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, § 10, injury to 
an employe from inhaling poisonous gases and 
fumes, which defendant had failed to remove 
by ventilators, fans, etc., held an accidental in- 
jury.—Naud v. King Sewing Mach. Co., N. Y., 
159 N. Y. Supp. 910. 

79. Workmen’s Compensation Act.—Work- 
men’s Compensation Act, 1913, is not unconsti- 











tutional as being in effect compulsory by giving 

an unreasonably short time—from June 28th 

to July 1st—for election of employers whether 

or not to come under the act.—Victor Chemical 

he ig v. Industrial Board of Illinois, Ill, 113 
. KE. 173. 


80. Mechanics’ Liens—Election of Remedy.— 
A materialman is not required to elect between 
his lien on the property and the contractor’s 
personal liability and reliance on one does not 
impair the other.—Peerless Pac. Co. vy. Rogers, 
Ore., 158 Pac. 271. 


81. Materialman.—It is not essential to a 
mechanics’ lien that the material to be furnish- 
ed or delivered direct to the improvement, if, 
in fact, the materials were delivered for use 
in the building and were used in its construction. 
—Peerless Pac. Co. v. Rogers, Ore., 158 Pac. 271. 


82. Pleading and Practice——Where one 
party agrees to furnish land and money for 
building, the other to furnish plans and speci- 
fications and to supervise erection, and to di- 
vide equally net profits from sale, bill of com- 
plaint by party furnishing plans and specifica- 
tions to enforce laborer’s lien is demurrable.— 
Wills v. Andrews, Fla., 72 So. 174. 


83. Municipal Corporation—Contract for La- 
bor.—Under contract with city for construction 
work, whereby contractor agreed to pay for as- 
sistance of every kind employed about the work 
and for all materials purchased therefor, held 
that meats and groceries furnished by subcon- 
tractor for the boarding of the men were not 
included.—Mitchell v. Berlin-McNitt Co., Wash., 
158 Pac. 264. 

84.——Contributory Negligence. — Irrational 
conduct of the driver of plaintiff's automobile 
in twice giving stop signals, and stopping only 
after the second signal, while driving 25 feet 
from right-hand curb in violation of traffic 
ordinance, held to be contributory negligence, 
precluding recovery for collision with another 
car coming from behind.—Russell v. Kemp, N. 
Y.. 159 N. Y. Supp. 865. 

85. Fraud.—The decision of the water en- 
gineer, on matters as to which a city sewer con- 
struction contract provides it shall be final, can 
be attacked only for fraud or bad faith.—City 
of Baltimore v. Clark, Md., 97 Atl. 911. 

86. Negligenc: per se.—Driver of motor ve- 
hicle who fails ts» observe Gen. St. 1913, § 2632, 
for protection «t pedestrians, is liable for in- 
juries proximately resulting though his conduct 
may not have been negligent in absence of stat- 
ute.—Benson v. Larson, Minn., 158 N. W. 426. 


87. Nuisance.—Under statutory power to 
declare what shall be nuisances and abate them, 
a town cannot, by ordinance, make the club- 
house locker system of receiving and using in- 
toxicating liquors in an orderly way a nuisance. 
—Town of Cortland v. Larson, Ill., 113 N. E. 51. 

88. Ordinance.—The publication of a later 
and invalid addition to an ordinance, together 
with the original ordinance, does not invalidate 
the latter.—Village of Depue v. Banschbach, IIL, 
113 N. E. 156 

89. Presumption.—The mere giving way of 
a cellar door in a sidewalk does not raise the 
presumption of negligence of the owner.—Has- 
kell v. Cutting, N. Y., 159 N. Y. Supp. 669. 

90. Public Highway.—Public highways be- 
long to the public from side to side and from 
end to end, and one using a public highway for 
his own private use commits an indictable public 
offense.—Birmingham, E. & B. R. Co. v. Stage. 
Ala., 72 S. 164. 

91. Negligence—Licensee. — One upon prem- 
ises of another by invitation, injured at some 
point where he was neither invited nor expected 
to be, was a bare licensee and not entitled to 
protection as an invitee.—Robinson v. Mary- 
land Coal & Coke Co., Ala., 72 So. 161. 

92.—-—-Subcontractor.—Pipe line company is 
not liable to subcontractor of owner of land 
for destruction of steam shovel in absence of 
notice that land was to be used for other than 
agricultural ——— or of special cireum- 
stances requir ng, notice of location of pipe lines. 

—Clement v. United States Pipe Line Co., Pa., 
97 Atl. 1070. 

93. Obstructing Justice—Levy by Officer. -— 
Where deputy sheriff levied on a cow and placed 
it in charge of agent, stranger to writ claiming 
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cow and finding it running at large on highway, 
who thereupon takes possession, is not guilty 
of obstructin public officer in discharge of 
duties.—Ratcliff v. State, Okla., 158 Pac. 293. 


94. Partnership—Accounting.—Where defend- 
ants failed to keep books of account, mingled 
their own property with partnership property, 
and used partnership funds in their own busi- 
ness, court properly required them to account 
to co-partner for original investment, with in- 
terest, less sums received by him.—Lundquist 
v. Peterson, Minn., 158 N. W. 426 


95. Fraudulent etiditehianrek member of 
a failing partnership may in good faith convey 
her property to satisfy an equitable obligation 
arising from oral agreement and a will devising 
such property to her, in preference to claims of 
firm creditors who have not recovered judgment 
in a proceeding under the attachment statute.— 
Rice-Stix Dry Goods Co. vy. Albrecht, Ill., 113 N:; 
E. 66. 

96. Principal and Agent—Evidence.—In ac- 
tion for commissions, plaintiff offering evidence 
to prove appointment as agent to sell by an 
agent of defendant, exclusion of evidence of con- 
versation between defendant's secretary and the 
alleged appointing agent, who was not a gen- 
eral agent, offered to show limitation of lat- 
ter’s authority, was error.—Nelson v. Imperial 
Waterproof Co., Mass., 112 N. E. 1027. 


97. Railroads—Instructions.—In action for 
injuries by moving train, it is error to instruct 
thaf it is duty of engineer and fireman to keep 
constant lookout for children; reasonable look- 
out only being required. —Stuck v. Kanawha & 
M. Ry. Co.. W. Va., 89 S. E. 280. 

98. Instruction.—In action for death by col- 
lision of train and automobile at a crossing, it 
was error to refuse defendant railroad’s in- 
struction that if deceased had a fair view of 
approaching trains at all places not less than 
150 feet from the crossing, he was negligent m 
not discovering the approaching train, there 
being evidence of such condition.—Kidd v. New 
York Cent. & H. R. R. Co., N. Y., 112 N. E. 1051. 

99. Last Clear Chance.—Even though plain- 
tiff may have negligently got his traction en- 
gine on right of way, where it could have been 
seen in time to stop the train and plaintiff gave 
warning 40 rods from crossing by swinging 
a lighted lantern, which was disregarded, a 
subsequent duty devolved on the railroad to 
avoid injury, and it was liable if it failed to do 
£0. a c., Cc. & St. L. Ry. Co. v. Pence, 
Ind., 113 N. E. 

100.—-Service of Summons.—A ticket agent, 
not in the employ nor under the authority or 
control of defendant corporation, but employed 
as the agent of a connecting carrier, which em- 
ployment réquires him to sell tickets over de- 
fendant’s road, is not an agent of defendant on 
whom service of summons may be made, under 
Practice Act, § 8—Barnard v. Springfield & N. 
E. Traction Co., Ill, 113 N. E. 89. 

101. Sales—Notice to Seller—Where parties 
who purchased a gasoline tractor under con- 
tract that, if it was not satisfactory, they should 
notify the seller in ten days, knew from a gago- 
line engine expert within seven days that the 
tractor was defective in material parts, it was 
their duty to notify the seller—J. L Case 
Threshing Mach. Co. v. McCoy, Miss., 72 So. 138. 

102. Subregation—Reimbursement. — Where 
a contractor defaults, and his sureties complete 
contract, they are entitled to be subrogated to 
rights of owner against original contractor, to 
reimburse them for their necessary outlay.— 
Hackensack Brick Co. v. Borough of Bogota, N. 
J.. 97 Atl. 7265. 

103. Sunday—Public Sports.—Celebration on 
Sunday, to which admission fee was charged 
for charitable purposes, which was to hold races, 
to allow men of alien birth to attest their pa- 
triotism, etc., held within Penal Law, § 2145. 
prohibiting “public sports, exercises, or shows” 
on Sunday.—Koelble v. Woods, N. Y., 159 N. Y. 
Supp. 704. 

104. Taxation—Valuation.—If the multiple 
used in fixing valuations is in fact arbitrary, it 
is presumably erroneous; but if it is based on a 
reasonable consideration, it is not made arbi- 
trary because it happens to be a mathematical 
constant.—Long Dock Co. v. State Board of As- 
sessors, N. J., 97 Atl. 900. 














105. Void Assessment.—An assessment of 
land to “J. P. Walker and to all owners and 
claimants known or unknown,” was void, and 
rendered the tax sale and deed void.—Robinson 
v. Scott, Ore., 158 Pac. 268. 


106. Telegraphs and Telephones—Common 
Carrier.—Telegraph companies, being a sort of 
common carrier, have acquired rights in the 
disposition of which the public are interested, 
and, although they may impose proper rules, 
they must deal with those rights in accordance 
with the requirements of public regulations, 
and serve the public without discrimination or 
favor.—Western Union Telegraph Co. v. Fos- 
ter, Mass., 113 N, E. 192. 

107. Public Utility. — A telephone line 
which with its connections accommodates such 
of the public as frequent a camp for public en- 
tertainment is a “public utility,’ under Const. 
art. 12, § 23, defining a public telephone soy os 
—Camp Rincon Resort Co. v. Eshleman, Cal., 
158 Pac. 186. 


108. Rescission.—The acceptance by a tele- 
graph company of a grant by city ordinance of 
right to erect poles and wires in streets and its 
performance of conditions imposed, such as 
opening an office in the city, creates a contract 
which cannot be rescinded except for good 
cause.—City of Vandalia v. Postal Telegraph- 
Cable Co., IIL, 113 N, E. 


109. Waiver.—The provision on a telegram 
blank that the company would not deliver be- 
yond a certain radius from its office, except as 
the sender’s agent, is subject to parol waiver.— 
Western Union Telegraph Co. v. Miller, Ala., 
72 So. 168 

110. Vendor and Purchaser—Escrow.—Where 
the vendor before delivering the deed fully in- 
formed the purchaser of the vendor's contract 
with a third party and that a deed had been 
placed in escrow for such third party, the pur- 
chaser acquired no interest which he could as- 
sert against’ such party.—Robinson v. Scott, 














‘Ore., 158 Pac. 268. 


111. Marketable Title—Where a contract 
for sale of land provided that deed should con- 
vey. “a good and marketable title,” these words 
should be construed in light of provisions of a 
supplemental contract, which specially pur- 
ports to correct discrepancies and supply omis- 
sions in original contract.—Southern Real Es- 
tate Co. v. Strub, Md., 97 Atl. 705. 

112. Waters and Water Courses—Change of 
Rate.—Where plaintiff, who claimed an oral 
contract by which defendant was to supply 
water at a flat annual rate, was notified that 
after a certain date water would be charged for 
at meter rates, and continued to receive and 
use water, he impliedly agreed to pay for it at 
such rates.—Scott v. Dedham Water Co., Mass., 
113 N. E. 282. 

113. Rates.—Where bills sent plaintiff con- 
tained a copy of a rule that.the water company 
reserved the right to shut off water for non- 
payment of water rates, and plaintiff refused to 
make required payments, the company was en- 
titled to shut off the water.—Scott v. Dedham 
Water Co., Mass., 115 N. E. 282. 

114. Wills—Codicil.—Codicil diverting shares 
of deceased brothers of testatrix to one sur- 
viving brother, “their heirs or assigns, share 
and share alike,” grants interest to heirs of 
deceased brothers as well as to surviving broth- 
er.—In re Wooten’s Estate, Pa., 97 Atl. 1066. 

115. Husband’s Election.—Where husband 
dies after his election to take against wife’s 
will, but before final decree, his personal rep- 
resentatives acquire his rights under such elec- 
tion.—In re Mallon’s Estate, Pa., 97 Atl. 1031. 

116. Legal Heirs.—A devise of a remainder 
in fee to testator’s “legal heirs” after a life 
estate to his widow and life estate to another 
on her death or if she did not survive testator, 
there being no children or descendants of chil- 
dren, held to mean only heirs of his blood, ‘and 
not to include the widow.—McGinnis v. Camp- 
bell, Ill, 113 N. E. 102. 

117. Witnesses—Competency.—In a prosecu- 
tion for murder, a six-year-old girl, who could 
neither read nor write, had never gone to 
school except Sunday school, but who thought it 
wrong to tell an untruth and understood that 
children would be put in jail for not telling the 
truth, held to be a competent witness.—State 
v. Southmayd, S. D., 158 N. W. 404. 
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